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Executive Summary

Public International Financial Institutions (PIFIs), such as export credit agencies (ECAS), the
International Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA)
are akey source of loans, guarantees and insurance to companies and sovereign states doing businessin
developing countries. Largely mandated to promote trade and investment, over the past few decades
PIFI s have supported numerous projects, such as large dams, mining projects, and oil and gas
exploration, that have had devastating impacts on the environment, communities and human rights.

In response to public and political pressure, IFC, MIGA and ECAs have adopted separate
environmental, social and cultural safeguards and policies for taking into account some of the
harmful impacts of these projects. Policies (and practices) between ECAs and the World Bank Group
(WBG), however, still remain disparate. Different national ECAs are also still implementing their
‘common approaches to the environment’ to awidely varying degree. Social issues and human rights
concerns are for the most part included as * add-ons' to a primarily environmental assessment.

Asinternational human rights law and public perception evolves - identifying new roles and
responsibilities for non-state actors, such as multinational corporations (MNCs) and the institutions that
fund them - there isa growing pressure on PIFIs to be more comprehensive in how they take account of
the human rights impacts of projects. The WBG has long steered clear of the issue of human rights,
citing itslimited focus on purely economic considerations. But pressure from both within the Bank, and
from without, may be shifting the issue of human rights at the Bank. Similarly, ECAs have long
deferred their responsibility for human rights by hiding behind atrade (rather than a development)
mandate. Some have made tentative steps into the issue of human rights. However, most continue to
focustheir energy on refining their political risk assessments so that they better take account of human
rights impacts on investment risk, rather than at the risk that the investment poses on human rights.
Such avision is not sustainable. Continued PIFI support for projects that have devastating impacts on
human rights, and perverse incentives within these institutions that distort project outcomes, are two of
many reasons for going beyond existing measures.

To address this shortfall, this discussion paper proposes a framework, based on best practices, for
mainstreaming human rights concernsinto all stages of the project cycle. It focuses on devel oping
better process, incentives and disincentives to promote enhanced project outcomes. Consequently, the
framework covers four key phases: i) the preparatory phase of the project (feasibility study, needs and
options assessment); ii), the project development phase (Human Rights Impact Assessment); iii) PIFI
project categorization, review and appraisal (screening, categorization - including ‘No Go’ zones and
categorical prohibitions - review, setting conditionalities); and finaly, iv) project implementation
(monitoring and compliance). The paper aso includes annexes highlighting potential human rights
baseline studies and compensation measures, an illustrative categorical prohibitionslist and human
rights screening mechanism for PIFIs.

The main premise behind the paper is that a new framework needs to be devel oped that firmly roots
corporate and PIFI processes and practice in international human rights law, because accountability
and obligation —the ‘responsibility’ part of ‘ corporate social responsibility’ - are missing from
current voluntary codes and safeguards. In doing so, this rights-based approach to trade and project
finance revives key issues of accountability, participation, equity and sustainability.

The paper isan initial attempt at moving beyond the theoretical debates about human rights and
investment, to making some initial suggestions as to how this might occur in practice.
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Glossary of acronyms

CAO - Compliance Advisory Ombudsman, IFC
and MIGA

COFACE — Compagnie francaise d’Assurance
pour le commerce extérieur, France’s ECA

CSR — Corporate social responsibility
FAC — Foreign Affairs Canada
Ducroire — Belgian ECA

EBRD — European Bank for Reconstruction and
Development

ECA — Export credit agency
ECG — Export Credit Group of the OECD

ECGD - Export Credit Guarantee Department,
the United Kingdom’s ECA

EDC — Export Development Canada, Canada’s
ECA

EFIC — Export Finance and Insurance
Corporation, Australia’s ECA

EIA - Environmental Impact Assessment

ESIA — Environmental and Social Impact
Assessments

EIR — Extractive Industries Review of the World
Bank

ERG — Export Risk Guarantee, Switzerland’s
ECA

EU - European Union
Ex-Im — Export Import Bank, the US ECA
FI — Financial Intermediary

Hermes - Hermes Kreditversicherungs-AG,
Germany's ECA

HRCA - Human Rights Compliance Assessment
HRIA — Human Rights Impact Assessment

IBRD — International Bank for Reconstruction
and Development

ICCPR - International covenant on civil and
political rights

ICESCR - International covenant on economic,
social and cultural rights

IDA — International Development Association
IFC — International Finance Corporation

ILO — International Labour Organization

IMF — International Monetary Fund

IUCN - International Union for the Conservation
of Nature

JBIC - Japan Bank for International Cooperation,
one of Japan’s ECAs

MIGA — Multilateral Investment Guarantee
Agency

MOU — Memorandum of Understanding
MDB — Multilateral Development Bank

NEXI - Nippon Investment Insurance, one of
Japan’s ECAs

NORAD - Norwegian Development Agency
OD - Operational Directive

OECD - Organization for Economic Cooperation
and Development

OPIC - Overseas Private Investment
Corporation

PIFI — Public International Financial Institutions
PRA — Political Risk Assessment

PRAD - Political Risk Assessment Department
RDB — Regional Development Bank

SACE - Istituto per i servizi Assicurativi per il
Commercio Estero, Italy’'s ECA

SIA — Social Impact Assessment
UDHR — Universal Declaration of Human Rights

WBG or WB — World Bank Group — includes the
IBRD, IDA, IFC and MIGA

WCD — World Commission on Dams
WHS - Heritage Site

WRI — World Resources Institute
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1) Introduction

Export Credit Agencies (ECAS) are one of the central government vehicles for promoting increased
trade and investment. Over the past decade, they have been coming under increasing scrutiny by civil
society, the media and policy makers due to their support for investments that have had negative
environmental, social and human rightsimpacts.

Whereas efforts have been made internationally to develop policies to address the environmental
impacts and, to alesser extent, the social impacts of ECA-backed investments, human rights impacts
have remained largely outside of the reform discourse of ECAs.

In an effort to address thislack of dialogue around the issue of human rights and trade and project
financing, and acknowledging the increasing pressure for corporations, ECAs and other public
international financial institutions (PIFIs) to take human rights into account, the NGO Working
Group on Export Development Canada (WG), in collaboration with Rights & Democracy (formerly
ICHRDD), has organized a meeting in Ottawa, May 3" and 4™, 2004 to discuss how the human
rights impacts of trade and project finance can be assessed.

This conference builds on previous discussions amongst civil society on thisissue. In December
2002, the WG held a meeting to ook at existing impact assessment methodologies applied to large
dams, and the areas of peace and conflict, gender, and human rights. The meeting fostered an early
discussion about the applicability of different accountability mechanisms to PIFl-supported projects.
In June 2003, Rights & Democracy held its annual think tank on the question of human rights and
investment". Both of these meetings spoke to the urgency of taking human rights into account in the
areas of trade, export promotion, and finance. We believe that human rights impact assessments
(HRIA) could facilitate this effort, and make a positive contribution to building coherence between
the existing international human rights obligations and trade and finance.

The May 2004 workshop will build on those initial meetings, bringing together experts from
government (including EDC), academia and civil society to explore the challenges and opportunities
for developing a HRIA. This background paper isintended to kick-start discussion at that meeting. It
provides a brief overview of how PIFIs, and especially ECAS, operate, and considers the policies and
practices they have developed to take human rights into account. It then goes on to argue why such
practices might be considered inadequate, and then presents a framework for how both companies
and PIFIs might better take human rights into account. Thisincludes arationale for the model used, a
draft framework for aHRIA, and parallel mechanisms for PIFIs to ensure that their project review
necessarily safeguards core human rights standards. The paper ends by considering some further
challenges and questions to the framework being proposed.

The questions highlighted throughout the paper are intended to stimulate discussion on this draft

framework and associated PIFI mechanisms. It is our hope that debate and discussion on this
Framework will continue beyond the May meeting and its participants.

2) Public International Financial Institutions and Human Rights

2.1) What are PIFIs?
Public International Financial Institutions (PIFIs) represent a broad group of organizations that
provide loans, guarantees and/or insurance primarily to companies and sovereign nations to promote
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trade and investment in devel oping countries. In general, they are public because they operate on
capital either directly or indirectly contributed from central governments, and were created by an act
of government(s). Here, the term “PIFI” includes the International Monetary Fund, the World Bank
Group® (WBG), the regional development banks” (RDB) and export credit agencies (ECAS).

This discussion paper, however, will focus primarily on ECAs, although the recommendations also
have strong implications for the International Finance Corporation (IFC) and the Multilateral
Investment Guarantee Agency (MIGA), both part of the WBG. Thisis due not only to the similar
role that IFC and MIGA play to ECAs, and to the overlap in the number of projects that receive both
IFC and ECA-funding, but also to the use of IFC standards by ECAs.

2.1.1) Export Credit Agencies (ECAS)

Export credit agencies and investment insurance agencies, or ECASs, are public agencies that provide
financial and risk management services, such as loans, guarantees, and insurance, to private domestic
companies primarily to help promote exports to, and investments in, devel oping countries and
emerging markets. As such, ECAs exist to promote trade and investment in higher risk markets and
transactions, which private finance and insurance was otherwise not doing. Most northern
industrialized countries have an ECA, as do an increasing number of southern industrialized
countries, such as Brazil, India, Mexico, and South Africa. In al there are 76 ECAsin 62 countries,
although the G7 countries provide the vast majority of export credit support.

By the end of 2000, total ECA exposure to developing countries had reached $500 billion — accounting
for one-quarter of developing countries’ total long-term external debt." New commitmentsin 2000
amounted to $50 billion (down from $75 billion in the mid 1990s)." Investment insurance on foreign
direct investment has al'so risen steadily, with Berne Union® members extending $17 billion in new
insurance in 2001, and covering atota of $72 billion by year’s end (up from atotal $26 billionin 1993
and $46 billion in 1998)." These figures are all the more impressive, considering the substantially
higher degree of private investment that ECA risk management is able to leverage.

To ensure alevel playing field for all ECAs— without which, ECAswould compete to outdo each
other - the Organization for Economic Cooperation and Development (OECD), provides a global
forum in which ECAs report on activities, discuss technical issues and harmonize policies. The
regulatory framework for ECA activity is“The Arrangement on Guidelines for Officially Supported
Export Credits’, a‘gentleman’ s agreement’ exempted from the World Trade Organization’s
Agreement on Subsidies and Countervailing Measures.

Whilethe‘Arrangement’ helps harmonize ECA policies, ECAs till vary in terms of both the structure
(from fully private such as COFACE in France, to fully public such as the US Export-Import Bank) and
the type of business each conducts (some, such as Japan’s NEXI, smply provide insurance).

In practice, ECAs also differ from commercial banks in three distinct ways. Firstly, while
commercia banks seek market returns on their loans and insurance, ECAs only seek to recover their
operating and financing costs, with limited exception, such as Canada's EDC which is mandated to
make a profit”; secondly, whereas commercial banks offset uncollectable loans against aloans loss

! The World Bank Group includes the International Bank for Reconstruction and Development (IBRD or ‘World Bank'), the
International Development Association (IDA), the International Finance Corporation (IFC), and the Multilateral

Investment Guarantee Agency (MIGA).

2 These include the African, Asian, European and Inter-American development banks.

% The Berne Union is the International Union of Credit and Investment Insurers. 51 of 76 ECAs are members.
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reserve, the majority of ECAs cover bad loans directly through government transfers; finally, because
ECA financing is government-backed, its“ Triple A” credit rating isimplicitly better than what
commercial banks and insurance companies can provide.

The Canadian Context - Export Development Canada (EDC)

Export Development Canada, or EDC, is Canada’ s ECA. It is afederal crown corporation,
established in 1944 through the Export Development Act (EDA) “for the purposes of supporting and
developing, directly or indirectly, Canada's export trade and Canadian capacity to engage in that

trade and to respond to international business opportunities.

Assuch, it isthe main source of publicly
supported export financing in Canada,
and like other ECAs, was designed to
complement financial support provided
by private sector banks and financial
institutions. In 2003, it provided
CDN$51.9 hillion in trade finance and
risk management servicesto finance and
insure export sales and investments, up
from $34.8 billion five years earlier (see
table opposite for details)"'. Over the past
ten years, approximately 20% of annual
support on average goes towards project
financing, with 80% for insurance.""

nd

60-

50+

40-
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20+
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0

1994 1996 1998 2000 2002
OFigures in billions (EDC Annual Reports, 1994-2002)

EDC provides Canadian exporters with loans, guarantees, and commercial and political risk
insurance. It is 100% owned by the government and its credit is backed by the government and
ultimately by the Canadian public. Like other ECAS, it receives interest and dues from its trade
financing and insurance business, and raises additional capital by issuing bonds on capital markets.

Itis, however, also digtinct from other ECAsin anumber of ways. Rather than having a separate
insurance facility, EDC offers both trade financing and insurance. Instead of targeting predominantly
“higher risk” emerging and devel oping markets, EDC spreads its i nvestments between low and high
risk markets, extending the mgjority of its services to the US and Europe. EDC targets high-risk
projects, such as the recent loan guarantee for the Cernavoda nuclear reactor, through a separate
“Canada’ account, designed for higher risk national interest projects in which the government assumes
the risk and financing directly through its Consolidated Revenue Fund. Finally, whereas other ECAs
receive periodic government infusions to offset losses, EDC maintains |oan |oss reserves to write down
poor investments. That said, on occasion, the government has reimbursed EDC a portion of the interest
payments due from defaulting countries, and has reimbursed it for write-downs of sovereign loans that
have been agreed to through multilateral processes such as the Paris Club or the HIPC Initiative®.

EDC is exempt from the Canadian Accessto Information act, Federal Government Sustainable
Development Strategy, and the Canadian Environmental Assessment Act —in the latter case, due to
the existence of its own environmental review directive.

4 EDC isregulated by both the EDA and the Financial Administrations Act, which meansit reports to both the Department of
Finance and of International Trade. The Minister of International Trade reports to Parliament on EDC business.

®1n 2002, EDC received $402 million in debt relief from the federal government to reimburseit for an amount equal to debt relief
granted by the Government of Canadato HIPC countriesfor debtsincurred with EDC in prior years (EDC Annud Report 2002, p. 75)
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2.1.2) World Bank Group

The World Bank Group (WBG) includes the International Bank for Reconstruction and Devel opment
(IBRD or 'World Bank’), the International Devel opment Association (IDA), the International Finance
Corporation (IFC), and the Multilateral Investment Guarantee Agency (MIGA) and the International
Centre for Settlement of Investment Disputes. Since this paper has implications for both IFC and
MIGA, we shall briefly describe their rolesrelative to ECAs.

About the I nternational Finance Corporation (IFC) and the Multilateral I nvestment
Guarantee Agency (MIGA)

IFC and MIGA are the private sector arms of the WBG, providing loans, guarantees and equity
investments to private companies doing business in devel oping and emerging markets. |FC can aso
bring foreign and domestic partners together in joint ventures. In doing so, IFC, like ECAs, isable to
attract additional sources of funding to these projects, in particular due to the ‘ stamp of approval’
message that |FC support sends to private sector investors. In some cases, banks may even be co-
lenders. IFC also provides advisory services and technical assistance to governments and busi nesses.
In fiscal year 2003, IFC approved 186 projects totaling US$5.4 billion (cf. US$38.6 hillion for EDC
aone), primarily in the financial (50.2%), transportation (11.2%) and fossil fuels (7.6%) sectorsin
Latin America ($2.18 billion) and Europe and Central Asia ($1.39 billion)™.

MIGA promotes private sector foreign direct investment into devel oping countries through the
provision of guarantees. These guarantees are aform of insurance designed to protect investors
against losses associated with non-commercial risks, including expropriation, war and civil
disturbance, and breach of contract. In fiscal year 2003, MIGA issued 59 guarantees, amounting to
$1.4 billion in new coverage, supporting 37 projects, eight of which werein Africa. *

2.2) PIFls and Human Rights

2.2.1) International Human Rights Law

By virtue of the international treatiesthey have ratified, States are legally bound to respect, protect
and fulfil human rights. Far from being a voluntary standard to which governments may choose to
aspire, human rights hold primacy over policies and laws which govern the economy: economic
policies and laws must therefore be consistent with a State’ s human rights obligations.

The protection and promotion of human rights are set out in various international conventions and
covenants. For example, the Charter of the United Nations obliges member states to promote “universal
respect for and observance of human rights and fundamental freedoms’ *' and calls on “every organ of
society” to do the same. Article 28 of the Universal Declaration of Human Rights (UDHR) maintains
that “ Everyoneis entitled to asocial and international order in which the rights and freedoms set forth
in this Declaration can be fully realized.” *"' Specific obligations were subsequently codified in two
major international human rights treaties: the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Socia and Cultural Rights (ICESCR). The
Vienna Declaration and Programme of Action, adopted by consensus by 171 UN Member States,
further re-affirmed that "Human rights and fundamental freedoms are the birthright of all human
beings, their protection and promotion is the first responsibility of Governments’ "' Numerous other
treaties, regiona conventions and accords require States parties to protect human rights.

The recognition of the universality, indivisibility, interdependence and interrelationship of all human
rights and fundamental freedoms as they are defined by the UDHR is essential to any discussion of
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rights. The ICESCR further extends the concept of human rights beyond civil and political freedoms,
by recognizing the right to basic needs such as food, health care, education and housing. For
example, in Canada, the Federal Government interpreted the right to health through domestic
legidation, creating the Canada Health Act. The Act sets out as its primary objective, “...to protect,
promote and restore the physical and mental well-being of residents of Canada and to facilitate
reasonabl e access to health services without financial or other barriers.” However, since the
ICESCR requires the commitment of resources by the government to fulfill these needs, and since
the resources may not always be readily available, states are only bound to progressively realize
these obligations. This means that despite their legal value, violations of economic, social and
cultural rights are common, and the application of the ICESCR is limited.

Beyond the state, the recently-drafted UN Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights — presented as a draft
proposal “with no legal standing” in April, 2004 at the 60" Session of the Commission on Human
Rights — provides a comprehensive list of the human rights obligations of companies. The Norms call
on companies to “refrain from any activity which supports, solicits, or encourages States or any other
entities to abuse human rights”". While the highly-contested norms are not aformal treaty, they are
not limited by clauses which are non-regulatory in nature. The norms represent a growing trend to
extend human rights obligations beyond States.

Whether thiswill equally extend to PIFIs, whether PIFIs have a duty to ‘protect’ and ‘fulfil’ human
rights, or just ‘respect’ them, and whether they have duties under international law at all, is till a
topic of keen debate (see Peter Woicke's, IFC Vice President, commentsin 2.2.3). That said, thereis
at least a strong case for PIFIsto ‘do no harm’ under international law, since as public entities, they
are state agents and act as organs of the state abroad. Therefore the actions of such agents are
attributable to the state and would be considered ‘ Acts of the State’ under international law.”

QUESTION: Is an export credit agency, by virtue of its relationship to government legally obliged
to observe specific human rights standards?

If an ECA is legally obliged to uphold human rights standards, which ones?

2.2.2) Beyond the'catch-all’ of the environment
Over the past few decades, and in the absence of any standards to take the social, human rights and

environmental risks of IFC, MIGA and ECA-funded projectsinto account, civil society groups (see box
opposite) have criticized PIFIs for supporting countless

ecologically and socially harmful projects, including large By May 2000, close to 350 NGOs from 45
dams, pulp and paper mills, nuclear reactors, chemical and CRUITES EE SEnEel ine Jelei

. . et . Declaration for ECA Reform’, with six key
|ndL_Jstr|aI facilities, the export _of ams and military demands: greater transparency, public
equipment, and the extractive industries™". access to information and consultation with

civil society and affected people; binding

. . common environmental and social
Although the WBG has devel oped environmental, social and SIS (Tt e T el

cu_It_u_raI safeguards and polici&c_ in response to growing standards for finance; the adoption of
criticism about the harmful projectsit supported, the ECA explicit human rights criteria; binding
community has been less of afocus until recently, and dower | guidelines to end ECAs abetting corruption;

. the cessation of non-productive
to respond. In 2003, following pressure from OECD investments, such as military exports; and

Minigterial mandates, the G8, media, civil society and the the cancellation of ECA debt for poor
public, ECAsfinaly adopted by consensus the “Common countries.
Approa:hes on environment and OffICIal ly S*Ipporta‘j export i Full text at www.eca-watch.org/goals/iakartadec.html
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credits’ (Common Approaches

XVii

, aset of recommendationsfor ECAsfor screening, categorizing and

reviewing potentialy environmentally harmful projects (See comparative table below). Importantly, the
recommendations did refer ECAsto IFC and World Bank standards, even if these standards are till far
from adequate themselves. That said, strong skepticism gill remains among civil society about the
Common Approaches, which is criticized for being voluntary and far too flexible, and which offers no
guarantee of stopping ECA involvement in environmentally and socially harmful projects.

Meanwhile, human rights impacts have been principally addressed by ECAs through social impact
“add-ons” included in existing environmental impact assessment (EIA) models. As such, only
selected human rights impacts are addressed, such as involuntary resettlement, project-associated
health impacts, and the destruction of cultural sites or abuse of indigenous rights. Relatively
speaking, the WBG has led on taking account of socia impacts (at least in policy). But and duty to
‘respect, protect and fulfil’ international human rights obligations and a rights-based approach is
still largely absent from both ECAs and the WBG.

Table 1 - Taking the environment into account at IFC, MIGA and ECAs

Social standards (beyond the
environment)

Institutional measures to
enhance accountability,
transparency, participation

Reference to human
rights/Efforts to move human
rights forward

International
Finance
Corporation

Beyond the environment, IFC
also provides certain social
safeguards and guidelines for
projects that involved
occupational health and safety
(Guidelines)™, involuntary
resettlement (O.D. 4.30),
indigenous peoples (0.D. 4.20)*
and cultural property (OPN
11.03)™) IFC does however
caution that, in some cases, the
magnitude and complexity of
social issues go beyond the
scope or responsibility of the
private sector and fall within the
domain of government, to be
addressed on a case by case
basis.

Consultation encouraged, and
reporting of consultations held
as part of the EIA.

IFC makes the EIA available as
early as possible, but no later
than 60 days prior to board
approval.

Usually only in the context of
human rights allegations
associated with IFC and MIGA
funded projects, such as the BTC
pipeline in Turkey. In this instance,
the Compliance Advisory
Ombudsman of IFC and MIGA
may investigate the allegations.

Recently, however, IFC have
shown interest in linking core
labour standards and protocols
on the use of security forces to
the review of its safeguards, and
are refining the Sustainability
Framework they use to identify
and track contributions, to make
human rights more explicit. That
said they see their area of
responsibility as very limited.

xXii

ECAs

The Common Approaches
makes reference to
benchmarking projects against
IFC safeguards, and taking into
account, as part of the
environmental impact
assessment, involuntary
resettlement, indigenous
peoples and cultural property.

The Common Approaches
makes no explicit reference to
consultation with stakeholders,
except as part of the EIA.

EIA information will be disclosed
30 days before board approval
with the company’s consent.

In practice, ECAs vary widely on
both issues. US Ex-Im, for
example, makes disclosure a
prerequisite of financing and
encourages comments;
Portugal’'s COSEC only discloses
project information 30 days
before issuing a letter of credit.

None, but see the individual
national initiatives below.
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2.2.3) Addressing human rightswithin IFC, MIGA and ECAs
Determining where IFC, MIGA and ECAs stand on human rights is a challenging task.

The World Bank has long underscored — at least in its rhetoric — the importance of respecting human
rights as a central goal of development (and poverty alleviation), but it has been much slower to
articulate how it might promote human rightsin its operations. This has perhaps been because the
Bank haslong argued that its Articles of Agreement limit the range of the Bank’s activitiesto “only
economic considerations’, prohibiting political activities. Since the Bank’s previous General
Counsel argued that human rightsis a“political issue,” the Bank has limited its ability to talk about
human rightsissues. So while the Bank continues to underscore the importance of human rights, it
has largely cut short the debate by asserting its mandate to focus on economic development.

But just as the international context for human rights dowly seemsto be evolving (2.2.1 above), the
focus within the Bank also seem to be changing. Although the Board doubtless remains the biggest
hurdle, the Bank has started internal discussions to determine where human rights fitswithin its work.
For example, at an open Bank discussion on theissue in 2002, Alfredo Sfeir-Y ounis, the World Bank’s
Special Representative to the UN, said that arguments that keep the Bank from addressing human rights
are no longer credible, that economic development, poverty alleviation and human rights are not
mutually exclusive, and that the Bank must actively start mainstreaming human rights.”" More
recently, the Bank’ s new General Counsel Danino stated that "insofar as human rights constitute avalid
consideration for the investment process they are properly within the scope of issues which the World
Bank must consider when it makesiits decisions. And this consideration must include all human rights:
those classified as economic, social and cultural, aswell as those classified as civil and political """

The Extractive Industries Review (EIR) is now adding new fuel to the debate on the World Bank’s
responsibility to protect and promote human rights. The report, for example, noted that human rights
abuses and civil conflict have been linked to (WBG-funded) extractive industry projects, that these
projects have often increased vulnerabilities, social antagonism and conflict, and that the extractive
industry projects have not effectively contributed to poverty alleviation—the central mandate of the
World Bank Group. The EIR also recognized that projects have resulted in an uneven sharing of
costs and benefits, have brought social disruption to communities, and have disregarded indigenous
land rights. The report even affirmed that “ Resource exploitation cannot take place in a vacuum that
ignores|...] human rights obligations’.”™" Among other things, the report called on the Bank to:

- mainstream human rightsinto all areas of WBG policy;

- adopt al four International Labour Organization (ILO) core labour standards;

- make the safeguard policies an explicit tool for ensuring the respect, protection and fulfillment
of human rights, and in particular, recognize and respect the rights of women;

- incorporate experienced, independent and reputable third parties to verify the human rights status
in all relevant projects; and,

- assess the human rights track record, and policies, of companies, and make compliance with
human rights principles a prerequisite of WBG support.

The Report was also critical of MIGA and IFC, noting that their assessments were still sorely

5 Under ‘Operations’ in the Articles of Agreement for IBRD, IDA, IFC and MIGA, is a section on “Political Activity Prohibited’’
which states that “The Bank and its officers shall not interferein the political affairs of any member; nor shall they be influenced
in their decisions by the political character of the member or members concerned. Only economic considerations shall be relevant
to their decisions, and these considerations shall be weighed impartially in order to achieve the purposes stated in Article|”.

DISCUSSION PAPER 7



deficient on social issues, and that gender, human rights and health were not dealt with properly™"'.
Among other things, the report’ s recommendations included:

- ensuring that a comprehensive options assessment be conducted before they support a project;

- requiring companies to negotiate conditions that |eave affected communities better off;

- incorporating the free prior and informed consent of indigenous communities and of individuals
facing resettlement into their safeguard policies;

- guaranteeing that companies have a transparent process for sharing and distributing revenues;

- developing clear guidelines for monitoring regional and local impacts and benefits of investments
and guarantees, so that these are systematically monitored and mitigated.

- asking sponsors to incorporate public health prevention and reduction into project design;

- ensuring thereis an effective local complaints and dispute resolution mechanism in place;

- better integrating social elementsinto existing EIAS;

- developing a system for determining ‘no-go’ zones; and,

- guaranteeing that procedural rights are a part of the decision-making process.

While the IFC has yet to articulate publicly what components they might be pursuing, they claim to
be “taking the EIR recommendations very seriously” in the review of their safeguard policies despite
Bank Management’s position.”"" In addition, in 2003, the Compliance Advisory Ombudsman (CAO)
conducted areview of the Safeguard policies and made a number of recommendations that echoed
some of the EIR findings ™" In terms of human rights, the CAO a so conducted a study of a
number of IFC and MIGA -funded projects to establish whether the outcomes would have differed
had the agencies respected human rights norms. While the report was internal, and the findings
therefore not disclosed publicly, it isafirst step forward. In more concrete terms, IFC Vice President
Peter Woicke said that agency has a“ special responsibility to address these issues’, because it
believes in the “business case for human rights’. Consequently, he said I|FC has been looking into
labour standards and the protocol on the use of security forces for private sector investments. But as
for practical engagement, Woicke remained uncertain of IFC’s level of responsibility to ‘ respect,
protect and fulfil’ human rights, he recognized the challenges of doing so “within a consistent,

credible framework”, and questioned whether IFC should even be responsible for resolving alleged
human rights disputes.*"

In sum, the hesitations of the WBG to take on human rights can be explained by both the narrow
economic mandate in which it has historically situated its activities, and strong and resistance among
certain Board members to adopt human rights criteriain lending decisions. In addition, human rights
also present challenges within the Bank in terms of establishing the financial and human capacity to
operationalize policies to protect and promote human rights. But with new tools being developed in
consort with companies and civil society to address human rights, and with further research being
conducted on operationalizing other tools, even this argument seemsto fall short. The only remaining
concern is around potential Bank complicity in supporting projects that violate human rights.

ECAs have, for the most part, been similarly hesitant to take on human rights, with only afew
making efforts to begin internal discussions on the issue and put in place measures to take human
rights into account (see Table 2 below). However, the landscape is changing, and like the Bank,
ECAsare likely to come under increasing pressure to take on recommendations similar to those made
in the EIR. Furthermore, the recommendations in the EIR hold equally for ECAs as for the Bank for
several reasons. Firstly, ECAs often co-partner with IFC and MIGA on projects. Secondly, they
continue to support large infrastructure projects that have the potential for serious human rights
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impacts. Finally, ECAs often look to the WBG to take the lead on issues. In fact, the Situation at
ECAsisarguably cause for even greater concern since the Common Approaches already falls far
short of WBG safeguards and policies, social standards are even less present in ECA policies than at
IFC and MIGA (see table above), and ECAs extend more new |oans and guarantees every year than
IFC and MIGA combined.

Table 2 - Taking account of human rights at ECAs

Ducroire

In January, Belgian Parliamentarians introduced legislation to ensure that businesses receiving export
credit support respect the OECD guidelines for MNEs, the UN Norms for TNCs, the five core ILO labour
standards, World Bank operational and environmental guidelines, and the OECD convention on
corruption. If passed, when an individual deems that a company has not followed these guidelines, they
can call on an ad hoc Parliamentary Compliance commission to investigate the allegation. If found
guilty, the Commission could then impose sanctions™.

In late April, another proposal came before the Senate proposing to establish 1) a Board for Ducroire
composed of 18 members, of which 6 would be from NGOs, and 2) an Ethical Committee on
Multinational Enterprises to advise and inform Ducroire on projects. The Committee would also inform
the public, the Lower House, Senate and Government about foreign investment in general, and
research, document and publish an annual report.”

Both pieces of legislation will be discussed in October or Novermber 2004.

ECGD

In terms of social standards, ECGD looks at the following: involuntary resettlement; compulsory land
acquisition; impact of imported workforces; job losses among local people; damage to sites of cultural,
historic or scientific interest; impact on minority or vulnerable groups; child or bonded labour; use of
armed security guards.

ECGD'’s Business Principles, and case impact analysis, state that it will take into account the social,
environmental and human rights impacts of applications for support. To achieve this goal, the ECGD
benchmarks projects against WB, RDB, EU and UN standards, but has no binding standards other than
host country law. The case impact analysis is also used to check whether a country has ratified 6 core
UN human rights conventions and 8 ILO “fundamental conventions”’, and expects project sponsors to
comply with those that the country has ratified. As a result of parliamentary pressure, the ECGD has
now adopted a policy of not supporting projects involving forced or child labour.

EDC

EDC's ‘Code of Business Ethics makes reference to valuing ‘human rights and promot[ing] the
protection of internationally recognized human rights, consistent with the policies of the Government of
Canada’. However, it is not exactly clear how it meets or measures this goal. More recently, EDC held a
CSR Advisory meeting in December 2003 and an NGO Dialogue in March 2004 to explore how to better
take human rights into account. (See 2.2.4 for more details below). EDC and Japan’s JBIC now also
have a Compliance mechanism in place to ensure that EDC complies with its policies.

Ex-Im

In April 2002, a US Member of Congress submitted a bill proposing the creation of an Office of Human
Rights Assessment within the Ex-Im Bank. The office would serve an advisory function to identify and
address potential human rights concerns for projects under consideration by Ex-Im. Assessments would
be based on standards set by the ILO, international human rights and humanitarian law, and a number
of rights indicators. It would cover labour rights, displacement of indigenous populations, social unrest,
local government’s freedom of speech record, treatment of ethnic minorities, religious freedoms, and
women’s rights. It would not have the authority to cancel a specific project. Currently, Ex-Im’s human
rights review of a project through Congress is only implemented for “every transaction over $10 million
to determine if it may give rise to human rights concerns”.**" The bill to establish the HR office was
defeated in Congress by one vote. Congress, however, has recommended that detailed information of
the potential human rights impact of proposed Ex-Im projects be available.

" Thisincludes the International Covenants on civil and political rights, and Economic, socia and cultural rights; Convention on
the elimination of all forms of racial discrimination, Convention on the elimination of all forms of discrimination against women,
Convention against torture, Convention on the Rights of the Child; in terms of ILO Conventions, it includesILO 29 (forced
labour), 87 (freedom of association and the right to organize), 98 (right to organise and collective bargaining), 100 (equal
remuneration), 105 (abolition of forced labour), 111 (discrimination in employment and occupation), 138 (minimum age of
employment and occupation), and 182 (worst forms of child labour).
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JBIC and | Japan’s ECAs provide a good example of how far most ECAs are currently prepared to go in terms of
NEXI ‘human rights’. JBIC’s guidelines for reviewing projects state that, "environmental and social
considerations refer not only to the natural environment, but also to social issues such as involuntary
resettlement and respect for the human rights of indigenous peoples.” NEXI, Nippon Export and
Investment Insurance, has similar language in their guidelines. “Social issues”, therefore include human
rights issues. Like EDC, JBIC and NEXI also have a new compliance mechanism to receive complaints
and test the integrity of its policies.

In practice, however, JBIC recently funded the San Roque dam in the Philippines, where the houses of
families that were resettled were burnt, forcing them to relocate. A community leader, who is claiming he
has lost his source of livelihood, is also being harassed constantly by local officials.

2.2.4) Assessing human rightsat EDC

EDC’s 1999 Code of Business Ethics states that, “ EDC values human rights and promotes the
protection of international recognized human rights, consistent with the policies of the government of
Canada.” The Office of the Minister of International Trade further emphasized thisin 1999, suggesting
the need for the crown corporation to “be mindful of Canada’ s international commitments in the area of
core [abour standards, human rights and the environment, and to promote other corporate social
responsibility standards, including the [OECD] Guidelines for Multinational Enterprises.” "

Although it is difficult to measure the extent to which EDC has met these goals, EDC addresses
human rights issues through assessing the political risks associated with financing and insuring
transactions, and by considering the social impacts as per their Environmental Review Directive.

Political risk assessment (PRA) — Like many other ECAs, EDC looks at human rights in the context
of evaluating the potential political and market risks of conducting businessin a particular country.
As such, human rights concerns constitute part of EDC’s PRA, which considers “ actors or
developments in the political, economic, and social areas of a system that have the potential to
impact negatively on the delivery of EDC’ s services in support of Canadian exporters and
investors®

More specifically related to human rights, the assessment of political risk takesinto consideration country
level risk and project-level risk.2 Country level risk capturesissues such as socio-economic inequality,
government attitudes towards foreign investment, the relationship between the host government and
elites, government interference in transactions including corruption, regime legitimacy and stability,
and the existence of democratic ingtitutions to give voice to peaceful expression of grievances. Through
this, EDC considers labour issues, and discriminatory treatment of disadvantaged groups.

PRA takesinto account risks of political violence, currency transfer and convertibility and
expropriation. Political violence covers whether such violence already existsin the country (from
protests to war with another country) and the factors that could indicate future political violence.
Factors that indicate arisk of future violence are broad and include government responses to
violence; the existence of disaffected and/or displaced groups, ethnic and/or religious conflict; and,
government legitimacy (how it came to power, freedom of the press), as well as other factors. Project
level risksinclude the project’ s relationship with the local population, costs and benefits to the
country and local population, as well as other factors.

Expropriation risk assessment explores the state of the legal system in the host country (e.g., the

8 Country-level and individual risk (political risk) and environmental risk, are one of countless risk considerations, including
construction and development risk, market risk, input risks, operational risks, transaction risks, sponsor risks, and currency risks.
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existence of an independent judiciary, use of legal precedence over personal politics, evidence of
corruption), the attitude of the government toward foreign investment, the state of investment and
sector regulations, and the project costs and benefits to a host country and its population vs. the
environmental and socia impacts. "

The overall risk level of aproject is derived from a combination of both country and project level
risks, which are combined to establish arisk rating for each risk. Financial analysts get copies of the
political risk assessment, which is submitted to the management committee as part of their project
approval documentation. In most cases, a project in a country with a poor human and socio-economic
rights record will have a higher transaction risk rating. The higher therisk, the lesslikely itisa
project will receive support. Tangible human rights issues may also increase the risk rating to a point
where the project istoo risky for EDC to provide support, athough there is no pre-determined level
of risk that will effectively veto a project.

EDC derivesitsintelligence for assessing human rights largely through Foreign Affairs Canada
(FAC). In May 2002, EDC signed a Memorandum of Understanding (MOU) with FAC to obtain
country-related human rightsinformation. This gives EDC access to FAC’s annual human rights
reports on specific countries, which provide a general overview of a) the status of internationally
recognized human rightsin that country, including economic, social and cultural rights; and, b) the
status of equality and discrimination.

In addition, EDC also uses classified and open source material (Amnesty, Human Rights Watch), or
assessments by other ingtitutions (World Bank) to determine whether a specific project, or counter
parties to the project, might be complicit in severe human rights violations. In extreme cases, EDC
may also conduct further research to capture the nature of an abuse.**""

Finally, EDC has also recently begun what it calls 'areverse flow analysis®, or looking at the impact
of the project on the human rights situation. The results of this analysis are not included in the
political risk summary, but rather as areputational risk summary. This then goes to the decision-
makers to inform EDC whether it should extend support or not.

Social impacts - EDC also takes account of specific social impacts (which can include human rights
concerns) for loans above SDR10 million or with repayment terms of over two years. These concerns
are assessed through areview of the social impacts highlighted in a company’ s environmental impact
assessment. These include “any instance of involuntary resettlement or any other adverse change that
the project imposes on indigenous or vulnerable groups or cultural heritage.” "

In recent meetings, EDC has said it is committed to further improving its process and methodol ogies
to assess human rights. In fact, Amnesty International-Canada has encouraged it to develop human
rights impact assessment tools or guidelines. However, although EDC is working on enhancing its
existing PRA methodology to better take account of human rightsissues, it still to early to know
what these changes might entail, nor whether it will implement Amnesty’ s recommendation.

2.2.5) Going beyond existing measures — Compliance and human rights
Section 2.2.2 and 2.2.4 and Tables 1 and 2 above indicate that ECAS, (IFC and MIGA) largely take

% In The Private Sector and Conflict Prevention Mainstreaming: Risk Analysis and Conflict Impact Assessment Tools for
Multinational Corporations (Country Indicators for Foreign Policy,1992: p. 4), Ashley Campbell refersto 'the reverse flow of
risk' as looking beyond the potential risks to a company and its shareholders of investing in a conflict zone, to assessing the risk
of acompany aggravating a conflict situation”.
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note of human rights issues through PRAS, and the social add-ons that are included as part of an
environmental impact assessment. However, for a number of reasons, PRAs and Environmental and
Social Impact Assessments (ESIAS) are themselves limited by the extent to which they can truly
address human rights.

PRAs do not take account of the impacts of projects on communities - In terms of ensuring compliance
with human rights norms, PRAs are generally inadequate because risk analysis for the most part
consders the specific set of political risks of atransaction for the ECA (or company). Although the
EDC case (2.2.4) demonstrated how human rights are incorporated into the PRA, this merely allowsthe
ECA to protect itself and the company against potential risks. It does not provide the same level of
assurance to the involuntary risk bearers, i.e. the affected communities™"". In other words, while the
PRA Department considers human rights issues, it trandates levels of risk into corresponding
premiums, rather than into specific human rights conditionalities to be associated with the project. The
reputational risk assessment may have resulted in a project not going forward. However, in the case
where aproject is still approved, there are no mechanisms to ensure that human rights are protected.

Social standards address a very limited number of rights and work to mitigate rather than promote
and protect them — Apart from specific transaction-related social impacts, the methodology which
ECAslike EDC use to evaluate the human rights impacts of a project on specific groups remains
unclear. For example, does EDC take into account its human rights obligations when assessing social
impacts? What ‘ mitigation’ measures and conditionalities are put in place to respect, protect, and
fulfil human rights? Does EDC ask companies to respect core labour standards? How does EDC
ensure that respect for these and other conditionalities is maintained?

PIFIs continue to support projects with human rights impacts —Publications such as Race to the Bottom
11 and Gambling with People’s Lives! document how, despite their environmental and social
policies, ECAs and the World Bank till have done little to protect human rightsin their projects. Race
to the Bottom |1 demonstrated that despite the existence of policies for taking the environment into
account, ECAs have still funded projects with devastating environmental impacts. Little has been done
to addressissues of lost livelihoods, food insecurity, destruction of sacred or spiritual sites, poor labour
conditions and worker health, social disruption, inadequate early meaningful participation, exclusion of
women from consultation, harassment of ethnic minorities, use of paramilitary forces, and even
violation of host country law. Furthermore, some sectors that might have traditionally escaped an
environmental review, such as the telecommunications industry, have the potential to carry human
rights impacts. In 2003, EDC signed a $300 million plusline of credit with Nortel Networks for its
work in Colombia®". That same year, 10,000 unionized telecommunications workers lost their jobsin
Colombia, and over 70 trade unionist were murdered by Colombian paramilitaries' EDC's
environmental mechanism may not have been triggered by this transaction, but it is surprising that its
PRA did not trigger better safeguards.

Other reasons to devel op a stand a one human rights impact assessment procedure include the following:

Public financial institutions, such as ECAs, are already subject to international law - In the case of
EDC, as apublicly owned institution and agent of the state, it is subject to the (domestic and
international) laws that govern Canada. As such, the Canadian government has the responsibility of
ensuring that EDC (and the projects it supports) complies with universal human rights standardsin
all areas under itsjurisdiction, and that it respects the law in host countries. There are therefore
(arguably) aready legal obligations on EDC, and other ECAS, to protect human rights.
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Perverse incentiveswithin PIFIs distort outcomes — Severa academic articles have documented the
pressures within the World Bank to lend despite the outcomes™'". This, however, would not seem to be
unique to the World Bank. For example, in 1999, the UK’ s ECGD commissioned areport by KPMG, oniits
risk management systems‘". Although it did not specifically identify the“pressureto lend”, one might
interpret the report’ s key recommendation of separating risk management functions from underwriting
functions, as a serious concern regarding the integrity of existing risk assessment procedures.

Thereisaso abuilt-in incentive among ECAs, IFC and MIGA to support riskier projects, with
potentially higher human rights risks, because the PIFIs are able to make more money on the
associated insurance premiums. For example, EDC employees receive bonuses based on the volume
(i.e. amount, rather than number) of transactions they have managed to finance in any given year.
This creates an incentive among EDC staff to push through larger projects, despite the likelihood that
such projects may engender a much higher degree of political risk and potential social, environmental
and human rights hazard. More disturbingly, it seemsthere is no corresponding mechanism for
holding staff accountable when they have made a poor assessment of the risks involved, and project
sponsors subsequently default on payments.

Furthermore, the IFC, MIGA, and several ECAs (including EDC) are mandated to operate at a profit,
lending at near commercial rates.

QUESTION: What sort of incentives need to be put in place to encourage both companies and

PIFIs to take better account of human rights concerns ?

Taking human rightsinto account putsindustry at a competitive advantage — Industry claims that
having to take human rights issues into account puts them at a competitive disadvantage. Thiswould
assume that one of the competitive advantages for Canadian companies lies in conducting, or being
complicit, in human rights abuses. In contrast, not putting into place appropriate mechanismsto gain
demonstrable public acceptance are likely to cost the company more in the long run through
increased social antagonism and conflict, and exacerbating social and economic imbalances.
International Alert, for example, has underscored the business case for its Conflict Risk Impact
Assessment (CRIA) by highlighting the potential material costs (particularly in terms of risk
management, security and personnel costs), opportunity and reputational costs for companies when
they get caught up in or exacerbate conflict situations.

xlv

Clearly, current practice must be revised, and new policies introduced to address existing gaps. The
next section presents a draft framework for aHRIA and parallel review mechanismswithin PIFIsto
ensure due human rights diligence throughout the project cycle.

QUESTION: Should we be advocating for Corporations, the World Bank Group and Export Credit
Agencies to be conducting human rights impact assessments and screening of projects? Does

this not simply further diminish the power of local communities to the advantage of already
powerful entities?

3) Human Rights Impact Assessment —a model of ‘best practices’

What would a human rights impact assessment (HRIA), and the corresponding PIFI review
mechanisms, look like? The remainder of this paper attempts to answer this question by presenting a
draft framework for discussion. However, before discussing the specifics of what such a framework
might look like, let us explore some of the guiding principles behind such a methodol ogy.
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3.1.1) EIlAs, SIAsand Voluntary Codes—Where do human rightsfit in?

A traditional EIA or SIA looks at the positive and negative impacts of a project on issues like habitat,
biological diversity, hydrology, air and water quality, or health, minorities, gender, social networks
and economic activities. The HRIA model proposes to go one step further by rooting the assessment
process in human rights norms, providing an integrated impact assessment that identifies and
assesses the potential cultural, economic, environmental, social, civil and political rights impacts of a
project, including on vulnerable groups *°. In fact, to some extent, a HRIA represents a"'new and
improved" impact assessment process, adding value in three ways. It underscores the core concepts
outlined below (needs assessment, meaningful consultation and participation, human rights
standards, etc.); it grounds the assessment in international legal obligations; and it demands
accountability, and brings the human rights elements of the S A and EIA to the fore. Thisit does by
attempting to integrate into its design measures to respect, protect and fulfil the human rights of all
stakeholders. In contrast, the WBG’s EIA/SIA guidelines do not even mention human rights.

While often only making passing reference to human rights, voluntary codes of conduct have gone
some way to setting ethical standards for businesses. Their proliferation over the past five years (See
Table 3 below) has also brought with it a growing awareness of the notion of CSR. Thisisa positive
step forward, asit signals a growing social conscience among the public and rising demands for
transnational corporations and other businesses to act responsibly. However, the inability of some
corporate actors to abide by the codes they have ‘adopted’, a key flaw of their non-binding nature,
has resulted in increased cynicism and frustration among civil society and academia about the
efficacy of such voluntary measures. The notion of ‘responsibility’ should speak to notions of
accountability and obligation — elements that have been largely absent from current CSR practices.

Table 3 — Recent Voluntary Codes of Conduct

United Nations Global Compact (1999) — Based on the UDHR, the ILO Fundamental Principles and Rights at
Work, and the Rio Declaration, the Global Compact encourages corporations to change their business operations in
a manner in keeping with the nine core principles, hamely to: 1) support and respect human rights; 2) ensure no
complicity in their abuse; 3) uphold the freedom of association and recognize the right to collective bargaining; 4)
eliminate all forms of forced labour, 5) harmful child labour, 6) and discrimination; 7) be precautionary in their
approach to environmental challenges; 8) promote greater environmental responsibility; and 9) encourage the use of
environmentally friendly technologies. (www.unglobalcompact.org)

OECD Guidelines for Multinational Enterprises (MNEs) (2000) — Recommendations made by governments
to MNEs operating in OECD countries to practice responsible business conduct, and “respect human rights, not only
in their dealings with employees, but also with respect to others affected y their activities, in a manner that is
consistent with host governments”. They cover areas including employment and industrial relations, human rights,
disclosure, environment, bribery, competition, taxation, consumer protection and science and technology.
(www.oecd.org/daf/investment/guidelines)

Equator Principles (2002) — As of March 2004, 20 commercial banks had voluntarily ‘adopted’ the EP, requiring
projects they finance to meet IFC and World Bank standards and safeguards, and making continued funding contingent
on the project sponsors implementing their environmental and social management plans. (www.equator-principles.com)

The HRIA model and PIFI mechanisms proposed here attempt to give a greater voice to the
neglected principles of accountability and obligation. It presents a draft framework for tranglating
voluntary codes, existing international conventions and standards, and best practicesin the field into
policy, so they may be regularly and directly put into practice. The goa of this framework isto cover

19 The idea of an impact assessment that includes separate environmental, social, health and cultural heritage components was
raised in the WCD report, although it is referred to as a project-level impact assessment (1A) (WCD, (2000), p. 283-285).
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the entire project cycle. Consequently, the paper works through each phase of the cycle, from early
feasibility studies and HRIA —which are the responsibility of the project sponsors and independent
experts — to project categorization, review and approval — the responsibility of the PIFI —to
implementation, monitoring, and compliance — the responsibility of a number of actors. As aresult,
the process attempts to be fairly comprehensive, while recognizing that it can clearly not cater to the
specificity and difference of every situation, location and context.

The methodology used in the development of the proposed HRIA framework attempts to draw on
best practices currently in use, build from arights-based framework, reinterpret existing impact
assessments through the use and application of appropriate human rights language, apply the World
Commission on Dam’ s rights and responsibilities framework for stakeholder identification, and
incorporate relevant human rights instruments and standards.

3.1.2) Use of best practices

Wherever possible, the HRIA model has been derived from existing best practices, although given
the breadth of issues covered in this paper, it cannot reflect al existing practices. Consequently, the
core structure for the HRIA is derived from existing models for Environmental and Social Impact
Assessments (ESIAS). Additional inputs have been derived from World Bank Group guidelines, the
recommendations of the World Commission on Dams (WCD) and the Extractive Industries Review
(EIR), the Akwé Kon Guidelines of the Inter-Sessional Working Group on Article 8(j) of the
Convention on Biodiversity, the Human Rights and Business project of the Danish Centre for Human
Rights, the Norwegian Agency for Development’ s Handbook in Human Rights Assessment, the
Oxfam Community Aid Abroad Ombudsman and other best practicesin the field.

Table 4 — Some Best Practices and Standards Reviewed

Biodiversity convention - The convention sets out commitments for maintaining the world's ecological
biodiversity in the context of continued economic development. The Convention establishes three main goals: the
conservation of biological diversity, the sustainable use of its components, and the fair and equitable sharing of the
benefits from the use of genetic resources. (www.biodiv.org/convention/articles.asp)

Conflict Risk Impact Assessment (CRIA) -Company investments in conflict-affected regions often have
unintended negative impacts, usually because companies do not fully understand the pre-existing context in which
they work, or the dynamic interactions between their projects and this environment. CRIA is designed to help
extractive sector companies address the underlying causes of conflict and contribute to long-term structures for
peace. From project conception through to closure and withdrawal, the tools developed through CRIA enable
companies to anticipate, monitor and assess the impact of their business operations on local, regional or national
tensions, identify potential conflict triggers, and develop strategies that contribute to conflict prevention and peace-
building. International Alert is currently exploring the applicability of the tool to Multilateral Development Banks
(MDBs) and ECAs. The final toolbox will be published in December 2004. (www.international-
alert.org/policy/business/pnr/conflict_risk_impact.htm)

Extractive Industries Review - The Extractive Industries Review was launched by the WBG to consult with
stakeholders about its future role in the extractive industries. The aim of this independent review was to produce a set
of recommendations that will guide involvement of the World Bank Group in the oil, gas and mining sectors. The Final
Report recommends, among other things, that to combat climate change, the Bank should pull out of oil projects in
five years, stop funding coalmining and increase lending for renewable energy. It should also require "free prior and
informed consent" from local indigenous peoples before funding any extractive project.
(www.eireview.org/html/EIRFinalReport.html)

Human Rights and Business Project’s Human Rights Compliance Assessment - This interactive,
internet based tool was designed to provide companies with a comprehensive list of HR factors to take into account
when assessing the impact of their operations. The tool enables companies to systematically address HR conditions
and issues early on in their planning process, avoid violating the human rights of their employees, and foster better
business practices. (www.humanrightsbusiness.org)
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International Finance Corporation safeguard policies - “The Safeguard Policies provide IFC with the
framework to minimize and mitigate environmental and social risks in the projects IFC finances. There are ten safeguard
policies addressing key environmental and social development issues including environmental assessment, natural
habitats, involuntary resettlement and other policies”. (www.ifc.org/ifcext/ policyreview.nsf/e11ffa331b366c54ca2569210
006982f/1790644170c3547485256dfe0056243d?OpenDocument)

NORAD Handbook in Human Rights Assessment - The handbook and assessment tool provides a series of
benchmarks regarding HR needs, criteria and follow-up that guide NORAD staff in developing policy and program.
The HR form helps to assess the extent to which a program is consistent with HR treaty obligations, creates HR
awareness within the target population, empowers target groups affected by the program, and how the impacts of a
project affect different groups. (www.norad.no/files/Handbook.pdf)

UN Norms on the Responsibilities of Transnational Corporations (TNCs) and Other Business
Enterprises with Regard to Human Rights (2003) — Drawing on a broad array of legal norms, voluntary
codes of conduct, labour practices and NGO guidelines, the norms set out legal norms and obligations which TNCs
are expected to respect, protect and fulfil, including: the international bill of human rights; security of persons; rights
of workers; international and national environment, health and safety agreements; national sovereignty and local
communities; not use forced or child labour. (www1.umn.edu/humanrts/links/norms-Aug2003.html)

World Commission on Dams Final Report - The Report establishes criteria, guidelines and standards for the
planning, design appraisal, construction, operation, monitoring and decommissioning of dam, energy and water planning
projects. that helps determine who has a legitimate place at the negotiation table and what is on the agenda. This
process allows stakeholders a greater say in the decision-making process, increases the chances that needs will be
adequately addressed, ensures broader public support for projects that are accepted, and screens out inappropriate
projects. Seven strategic priorities help shape these recommendations: gaining public acceptance; comprehensive
options assessment; addressing existing dams; sustaining rivers and livelihoods; recognizing entitlements and sharing
benefits; ensuring compliance and sharing rivers for peace; and development and security. (www.dams.org)

3.1.3) Rights-based framework

An increasing number of development agencies, UN agencies, and civil society organizations are
centering their approach to development through arights-based lens. At the heart of this rights-based
approach is the protection and promotion of human rights. In practice, this means that established and
accepted human rights standards become the guiding principles behind development activities and
initiatives. It al'so means that development occurs in tandem with the progressive realization of
fundamental freedoms and human rights, rather than at the expense of the respect for, protection and
fulfillment of these rights.

That said, unlike IFC and MIGA, ECAs do not have an explicit development component to their
mandate, but instead actively seek to promote trade and investment in developing countries. In fact,
only the Swiss ECA, Export Risk Guarantee (ERG), isrequired to harmonize its export credit support
with government development aid policy objectives, and Canada’s ECA, EDC, is explicitly exempted
from the Federal Government sustai nable development strategy. The trade focus of ECAs may then
put them at odds with pursuing arights-based ‘ development’ approach. But, one could also argue that
not following such an approach creates potential policy incoherence between the objectives that
government aid agencies are trying to promote, and the negative development impacts that some
export-credit -funded ‘trade’ projects may have.

The UN Specia Rapporteur on the Right to Health, Paul Hunt, echoed this notion in his 2004 report
to the 60™ session of the Commission on Human Rights. He suggested that “what is needed [in the
context of government disconnectedness] is a coherent approach to the application of a State's
various national and international obligations, including those relating to trade, devel opment,
economics and human rights”™'. Dr. Hunt suggested that an increasing number of countries are
addressing this “ disconnectedness’ by “mainstreaming” human rights within government®'. The
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consequences of not doing so were highlighted in an earlier 2003 UN Report on Human Rights,
Trade and Investment. While acknowledging the positive force that investment can play in promoting
human rights, the report cited ILO research in which many countries were witnessing a downward
pressure on labour and environmental standards as a result of investment. Investors and companies, it
went on, are using “expropriation provisions to protect investments against new measures to protect
the environment and promote human rights”'. Among other things, the 2003 report advocated
increasing levels of overseas development assistance alongside investment liberalization. Both the
2003 and 2004 reports al so recommended devel oping methodol ogies to assess the human rights
impacts of trade and investment rules and policies, including the right to health.

The HRIA framework proposed in this paper builds on thisidea, and on existing methodologies, in
developing arights-based approach to international trade and project finance. It places at its core
values of accountability, participation, equity and sustainability. This has several implications.
SpeC|f|caIIy, it means that:
there should be no trade off between rights and devel opment: in other words, devel opment should
be carried out in away that is compatible with human rights
- that narrow economic terms on which project successis gauged, should be broadened to include
issues such as culture, biodiversity and sustainable devel opment;
- that project development should focus on equity, equality and the sharing of costs and benefits; and,
- that the decision-making process should be transparent and more inclusive of affected communities
and civil society ¥

3.1.4) Useof human rightslanguage

Although built on traditional impact assessment processes, the model clearly has to reflect the above
ideas and the differing language of human rights. EIAs, for example, talk about measures to mitigate
and minimize impacts. An HRIA might instead talk about measures to respect, protect, or fulfil
individual and collective rights of people and groups affected by the project. This would include
Indigenous Peoples' rights, the rights of local communities, recognition of customary rights,
recognition of people’s own representative institutions. With thisin mind, the HRIA itself, and the
means by which it is carried out and reviewed, becomes a key tool towards guaranteeing respect for
the inherent rights of the project-affected people and groups. At stake are issues of equity, equality,
transparency, inclusion and early meaningful and informed participation. Safeguards that allow for
review and appeal, negotiated settlements, and compliance mechanisms are important for ensuring
the protection of individual and collective rights. This, in particular, might help give voiceto
otherwise marginalized groups, and ensures a certain level of accountability in the project. Finally,
social development plans, negotiated compensation plans, free prior and informed consent, benefit
sharing programs, and decommissioning plans are important for the fulfillment of individual and
collective rights. This speaks to issues of empowerment and sustainability. At each level of the
project cycle, the HRIA should ensure that people and groups are aware of their rights and that the
process empowers the rights holder to claim their rights.

3.1.5) Identification of stakeholders—World Commission on Dams rights and risk framework
This rights-based approach has important implications also for the identification of the various
stakehol ders associated with a specific project. Stakeholders, or rights holders, are individuals and
groups whose rights will be impacted by the project. “Key stakeholders’, as defined by the WBG, are
those who are the most vulnerable, including the poor and excluded socia groups. Stakeholders also
include those individuals and groups who involuntarily bear some of the project risks because their
livelihoods and quality of life are compromised by the project, but who may be excluded from the
decision-making processes that determine the parameters of the project.
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Any identification of stakeholdersin a human rights impact assessment process should therefore:

- recognize existing rights and those who hold them;

- identify those at risk or vulnerable to the impacts of the project; and,
- identify the constraints to establishing alevel playing field for stakeholder involvement.li

3.1.6) Identification of rights

As mentioned abovein 2.2.1, there are a growing number of conventions and lega instrumentsto
ensure the respect, protection and promotion of people’s human rights. Below isalist of some of the
human rights that might be compromised by the types of projects/companies PIFIs have supported in
the past and that should help guide the HRIA, its review and implementation.

International Covenant on Civil and Political

Rights™

- The right to self determination for all peoples to
pursue their economic, social and cultural
development (Art. 1 of both Covenants)

- The right not to be deprived of one’s own means of
subsistence (Art. 1 and 2, both Covenants)

- Right life, liberty and security (Art. 6; Art. 9)

- Freedom from torture, or degrading punishment
(Art. 7)

- Freedom of movement and freedom to choose
one’s place of residence for everyone within the
state (Art. 12)

- Equality before the courts and tribunals (Art. 14)

- Right not to be subject to inference with their
privacy, family, home or correspondence (Art. 17)

- Freedom from arbitrary arrest and detention

- The right to hold opinions without interference;
freedom of expression, including the freedom to
seek, receive and impart information (Art. 19)

- The right of peaceful assembly (Art. 21)

- The right to join and form trade unions (Art. 22)

- The right to take part in the conduct of public affairs,
directly or through a chosen representative (Art. 25)

- Equal protection before the law (Art. 26)

- The right of minorities to enjoy their own culture, to
profess and practise their own religion, or to use
their own language (Art. 27)

International Covenant on Economic, Social

and Cultural Rights

- The right to work and to have the opportunity one’s
living by the means one chooses (Art. 6)

- The right to equal p